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18 September 2026

Hon. James Chalmers MP

Treasurer

Commonwealth Government

Lodged online at: https://consult.treasury.gov.au/c2026-799771

Dear Treasurer,

Response to the Commonwealth Government’s exposure draft legislation on a
minimum tax on discretionary trusts

The Clean Energy Investor Group (CEIG) welcomes the opportunity to provide feedback
on the Commonwealth Government’s exposure draft legislation on a new minimum tax on
discretionary trusts published in September 2026.

CEIG represents domestic and global renewable energy developers and investors, with
approximately 18GW of renewable energy capacity in the NEM across 139 power stations
and a combined portfolio value of more than $41 billion. CEIG members’ project pipeline
is estimated to be more than 150GW across Australia. CEIG strongly advocates for an
efficient transition to a clean energy future on behalf of the investors who will provide the
low-cost capital required for this transition.

Key Points

o CEIG supports restoring greater symmetry and equality of tax outcomes for
Australians and sustaining the progressivity of the personal income tax system.

e CEIG strongly urges the Government to amend the Bill prior to introduction to
o Ensure the test for determining if a trust is fixed or discretionary is firmly
principles-based with clear definitions, and
o Remove the discretionary power to override the legislated test.

e Given the significant impact this reform will have on critical industries, the
Government should increase the transparency of its consultation and extend the
length to match its importance
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CEIG understands and supports the Government’s aim to restore greater symmetry and
equality of tax outcomes for Australians and sustain the progressivity of the personal
income tax system. The May Budget Papers and the July consultation on a minimum tax
on discretionary trusts presented clear statements that the Government planned to
introduce a new minimum tax for discretionary trusts only, and not for fixed trusts. CEIG
did not participate in the earlier consultation because the language of the consultation
paper gave us confidence that there was little risk of extending the new tax to fixed trusts.

The exposure draft legislation language, however, suggests that either the Government’s
intentions have changed or the implementation requires improved precision, because as
presently worded it presents a material risk that fixed trusts will be treated as minimum
tax trusts.

In consideration of this risk, and aligned with its mission for an efficient allocation of capital
for Australia’s energy transition, CEIG respectfully raises the following substantive and
procedural concerns with the exposure draft legislation, along with recommendations to
remedy them.

RECOMMENDATION - PROVIDE A CLEARER, PRINCIPLES-BASED DEFINITION OF
FIXED TRUSTS, AND REMOVE THE POWER TO OVERRIDE IT

The language of the exposure draft would repeal the definition of fixed trust in section
272-65 of Schedule 2F to the Income Tax Assessment Act 1936 (the “Act”) and substitute
a two-limb test. As has been pointed out numerous times, investors need certainty and to
know the price of risks to manage them and efficiently allocate capital. The fixed trust
definition has long been a source of uncertainty, however, industry has found methods to
manage it. When management has not been possible, the only viable option has been to
request the ATO Commissioner’s discretion, a process that often has required longer than
five months and significant taxpayer expense.

CEIG supports policy reform to increase certainty, including moving away from the
“vested and indefeasible” standard since it has never sat comfortably with ordinary
commercial trust structures. As drafted, however, the replacement increases uncertainty
by creating two problems: the new test cannot be reliably self-assessed, and it can be
displaced by legislative instrument irrespective of whether a trust satisfies it.

Each alone creates fresh uncertainty for investors. In combination they compound it and
add materially to sovereign risk.

The two-limb test is indeterminable because key terms are undefined. The proposed
section 272-65(1)(b) is the critical new element and is intended to address the
longstanding concern, confirmed by the Federal Court in Colonial First State Investments
Limited v Commissioner of Taxation [2011] FCA 16, that the “vested and indefeasible”
standard is in practice almost impossible to satisfy without the exercise of the
Commissioner’s discretion under subsection 272-5(3). It would do so via a two-limb test,
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however, the current absence of key definitions in section 272-65(1)(b) renders that test
indeterminable.

One difficulty is that the word “suggesting” in subsection 272-65(2) is deliberately chosen
as non-determinative language. Matters that “suggest” a particular conclusion does not
establish, confirm or deem that conclusion. The test also turns on whether “there are no
material discretionary elements affecting the entitlements or rights of the trust’s
beneficiaries”. Neither “material” nor “discretionary element”, however, is defined in the
Bill. While the matters listed in section 272-65(2) may suggest an answer, they would be
indeterminate and non-binding.

The result is that a trust that satisfies every one of those matters still has no settled
classification. The accompanying Note to subsection 272-65(2) reinforces and
compounds this by creating an inverse inference: that the existence of anything contrary
to the listed indicators “suggests that the trust is not a fixed trust” with the Explanatory
Memorandum reinforcing this at para 1.76:

A trust is likely to be a fixed trust where beneficiaries have clearly defined and
specific and enforceable entitlements or rights to all of the income and capital of
the trust, or in relation to the governance of the trust, whether or not these
entitlements or rights are subject to rules, so long as none of the rules are
discretionary.

This inverse presumption is particularly problematic for trusts with complex governance
arrangements, such as managed investment trusts regulated under the Corporations Act
2001 (Cth), where residual statutory or constitutional powers may technically fall outside
the indicators in paragraphs (a) to (c) but do not, in any practical sense, confer meaningful
discretion over the economic entitlements of beneficiaries. The risk is that the ATO will
treat any departure from the listed indicators — however minor, technical, or unlikely to
be exercised — as a factor “suggesting” that the trust is not a fixed trust, thereby
reversing the onus and requiring the trustee to demonstrate that the departure does not
constitute a “material” discretionary element.

This situation produces four interrelated consequences:
1. No safe harbour is created,
2. The ATO, not the Government, becomes the arbiter,
3. Trustees cannot self-assess and will remain dependent on the ATO’s administrative
practice, and
4. The Treasurer can override the test at will.

The following sections address each consequence in turn.

1. No safe harbour is created. Even where a trust satisfies every indicator listed in
subsections 272-65(2)(a) to (c), the trust is not thereby deemed to be a fixed trust. A trust
that meets all listed indicators has merely established matters that “suggest” the absence
of material discretionary elements. The ATO retains the capacity to conclude,
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notwithstanding satisfaction of those indicators, that material discretionary elements are
in fact present.

The explanatory materials state that “significantly” is meant to exclude “minor or
consequential” impacts, but that gloss appears nowhere in the operative provision. This
is particularly problematic for renewable energy assets because they are commonly
held through multi-trust and stapled structures. A single project could face the same
unanswerable question many times, compelling trustees to seek the Commissioner’s
view trust-by-trust and amplifying, for both taxpayers and the ATO, the very
protracted engagement this reform was meant to end.

2. The ATO, not the Government, becomes the arbiter. The proposed rules merely enact
the ATO’s Practical Compliance Guideline PCG 2016/16 (Fixed entitlements and fixed
trusts), which established a series of “safe harbour” categories under which trustees may
manage their affairs “as if the Commissioner had exercised the discretion”. These rules
entrench the ATO as the arbiter. What will be deemed a “fixed trust” will depend on the
policy position adopted by the ATO from time to time, rather than by the Government. This
is a risk that will impact upon investor equity requirements.

Treasury has itself acknowledged the difficulty. In its 2012 discussion paper A more
workable approach for fixed trusts, Treasury observed that, following Colonial First State,
“very few trusts will qualify as a fixed trust unless the Commissioner of Taxation exercises
the limited discretion to treat a trust as a fixed trust”, and that this reliance on the
Commissioner’s discretion “created uncertainty and complexity for taxpayers and
imposed compliance and administrative costs on both taxpayers and the ATO”.

3. Trustees cannot self-assess and will remain dependent on the ATO’s administrative
practice. To obtain comfort that their trusts qualify as fixed trusts, trustees will be
compelled to seek the ATO’s view first and foremost, whether through practical
compliance guidelines, taxation determinations or private rulings. Given the stakes of
classification under the minimum tax regime (a 30 per cent tax on net income), that risk
carries a high price and will be existential for some renewable energy projects. Combined
with the potential damage to economic growth and to the Government’s own energy
policy goals, this is an unacceptable outcome.

Moreover, where the statutory text uses non-binding language (“suggesting”), and the
explanatory memorandum itself speaks only of what is “likely”, those expressions of
broader intent will not avail a taxpayer in a dispute with the ATO. In these circumstances,
prudent advisers will have no alternative but to recommend that their clients seek private
rulings from the Commissioner confirming that their trusts satisfy the definition. Private
rulings will thus become a practical necessity, imposing substantial compliance costs
on taxpayers and administrative burden on the ATO, the very outcome the reform was
intended to address.
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4. The Treasurer can override the test at will. New sections 272-65(3) and (4)(b) permit
the Treasurer to determine by legislative instrument that trusts of a specified kind have
material discretionary elements, and that such a determination applies “despite
subsection (2)” — notwithstanding that the trust satisfies the very indicia the Act sets out.
The explanatory materials state that it is “consistent with the hierarchy of laws that the
primary law contains a principles-based definition, and if necessary, more specific matters
can be clarified through subordinate legislation”.

CEIG accepts that framing. The difficulty is that paragraph (4)(b) does not clarify the
principle in paragraph (1)(b) — it displaces it. The Treasurer’s power carries no satisfaction
test, no confinement to contrived arrangements, no prospectivity requirement, no
consultation obligation, and no requirement to give reasons. Disallowance and sunsetting
under the Legislation Act 2003 are the only checks, and neither gives an affected trustee
notice, standing, or a remedy. Unlike an ATO assessment, the determination is not
reviewable under Part IVC of the Taxation Administration Act 1953.

The same architecture is replicated for “eligible companies” in section 102UYC of the
electable regime exposure draft. The Commissioner’s discretion this reform is said to
move away from — section 272-5(3), which the exposure draft does not amend — could
only ever operate in a taxpayer’s favour. The power replacing it only ever operates against
them.

The consequence is priced. Together, these two issues compound one another. On the
one hand the draft legislation provides only suggestive indicia, rather than a definition or
test with legal effect, meaning no trustee can confidently self-assess. On the other, it
creates expansive new ministerial discretion so that the Treasurer holds the sole effective
power to determine the treatment of a trust. Moreover, the power is subject to no
statutory constraint and permits reclassification after the fact, so investors’ uncertainty is
compounded by not knowing how future governments will treat existing trust instruments.

Investors commit capital to electricity generation, storage, and network assets on 25- to
30-year horizons. Deciding whether to commit that capital requires proper diligence on
tax outcomes. A liability that can be created afterwards by instrument — over which the
affected investor has no notice, no standing and no review — cannot be diligenced, priced
or hedged, and is scored as sovereign risk. The effect is a higher cost of capital across
Australia’s clean energy build-out and the wider economy, ultimately borne by consumers.

Given the minimum tax requirements, trustees will need to err on the side of caution and,
without clear guidance or rules, will default to withholding. This will drive down returns and
increase the cost of equity for Australian projects — productive capital — and slow the
adoption of renewable energy.

Reclassification of a trust as a minimum tax trust may also trigger notification,
representation or undertaking breaches under project financing documents and,
depending on the financing terms, review events, mandatory prepayment or events of
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default. The resulting need for lender consent, refinancing or accelerated repayment
could materially affect project viability and financing costs.

CEIG returns to the Government’s statements that it does not intend to affect fixed trusts.
To support that aim, CEIG recommends the amendments set out in the table below.
Each keeps the classification of a trust in the primary law and determinable on the face
of the trust instrument.

Concern

Reasoning

Recommended legislative language

“Material
discretionary
elements” is
undefined — s
272-65(1)(b)

The words that decide
whether a 30 per cent
minimum tax applies are
not defined anywhere in the
Bill, so no trustee can self-
assess with confidence.

Insert s 272-65(1A): “A discretionary element is material
if, and only if, it is a power (however described, and
whether exercisable by the trustee or another person)
that may be exercised without the consent of the
affected beneficiary so as to determine or vary who is
entitled to the income or capital of the trust, to vary the
proportion to which a beneficiary is entitled, or to defeat
or reduce by more than an insubstantial amount the
value of an existing beneficiary’s interest.”

Theindiciains
272-65(2) are
non-
determinative -
s 272-65(2)

The word “suggesting” is
deliberately chosen as non-
determinative language, so
even where a trust satisfies
every indicator in
paragraphs (a) to (c) itis
not thereby deemed to be a
fixed trust and the ATO
retains the capacity to
conclude that material
discretionary elements are
in fact present.

Subsection 272-65(2) should be amended to provide
that the listed matters “mean”, or at a minimum “are
sufficient to establish”, that there are no material
discretionary elements, rather than merely “suggesting”
that conclusion. This would create a statutory safe
harbour: a trust that satisfies the conditions in
paragraphs (a) to (c) would be deemed to be a fixed
trust, providing certainty to trustees and their advisers
without the need for private rulings. Alternatively, if the
Government is reluctant to adopt fully determinative
language, the provision should be amended to create a
rebuttable presumption, for example by providing that
where a trust satisfies the listed matters, it is taken to
be a fixed trust unless the Commissioner establishes to
the contrary.

Thenotetos

The note provides that

The note creating the inverse inference should be

disqualifying — s

universal in infrastructure

272-65(2) anything contrary to the deleted, or amended to provide that the absence of any
creates an listed indicators “suggests | listed indicator is not, of itself, to be treated as indicating
inverse that the trust is not a fixed | the presence of a material discretionary element.
presumption — trust”, so the ATO may
Note to s 272- treat any departure —
65(2) however minor, technical, or

unlikely to be exercised —

as reversing the onus, a

particular problem for

trusts with complex

governance arrangements

such as MITs regulated

under the Corporations Act

2001 (Cth).
Ordinary Powers to classify receipts | Insert s 272-65(1B): “A power is not a material
commercial as income or capital, to discretionary element merely because it is a power of
powers are issue new interests and to | administration, investment or management; a power to
treated as apply deed rules are near- | classify a receipt or outgoing as income or capital that

must be exercised in accordance with the trust
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Concern

Reasoning

Recommended legislative language

272-65(2)(a) and
(2)(b)

trusts, yet paragraph (2)(a)
admits no materiality
threshold at all and
paragraph (2)(b) turns on a
second undefined word,
“significantly”.

instrument and applicable accounting standards; a
power to issue interests for consideration not less than
their value; or a power exercisable only in accordance
with a formula, rule or event specified in the trust
instrument.”

In (2)(a), for “none of the rules are discretionary”
substitute “none of the rules gives rise to a material
discretionary element”;

in (2)(b), for the words from “the powers cannot” to the
end substitute “the powers cannot be exercised so as to
give rise to a material discretionary element”.

Widely held
trusts and non-
AMIT managed
investment
trusts are
protected by
assurance only

- s 101AB(1) and
s 272-65(2)(c)

Section 101AB(1) does not
list widely held trusts, and
while AMITs are expressly
protected by the new note
to s 995-1(1), managed
investment trusts that have
not elected into the AMIT
regime and unlisted
wholesale trusts are not —
yet s 272-65(2)(c) requires
the consent of all
beneficiaries or a power
that objectively cannot
adversely affect rights,
which is not how registered
schemes modify
constitutions under s
601GC of the Corporations
Act 2001.

Insert s 272-65(2)(ca): “a power to vary the instrument
establishing the trust that may only be exercised in
accordance with section 601GC of the Corporations Act
2001, through a resolution passed by a majority
specified in that instrument, or in accordance with a
substantially similar provision of an Australian law or a
foreign law;”

Insert s 101AB(1)(ca): “a widely held trust;”, or extend the
note to s 995-1(1) so that a managed investment trust is
treated as a fixed trust in the same way as an AMIT.

The Minister
may deem a
trust
discretionary
despite the
statutory test —
s 272-65(3) and
(4)(b)

An unconstrained power to
override the Act’s own
indicia by instrument means
that no definition, however
clear, can be relied upon,
and the decision is not
reviewable under Part IVC
of the Taxation
Administration Act 1953.

Omit s 272-65(3) and paragraph (4)(b); Part IVA already
addresses contrived arrangements.

If retained, insert s 272-65(4A): “An instrument under
paragraph (4)(b) has no effect unless the Minister is
satisfied that trusts of that kind are used in
arrangements a purpose of which is obtaining fixed trust
treatment; the instrument applies only to income years
starting at least 12 months after it is registered; and a
draft was publicly released for consultation for at least
28 days.”

Insert (4B): “An instrument under paragraph (4)(b) does
not apply to a trust to which subsection (2) applies.”

The beneficial
power is closed
to taxpayers,
and existing
fixed trusts are
unprotected — s
272-65(4)(a) and
the application
provisions

A power exercisable only
on the executive’s own
initiative gives no certainty
to a trustee that needs an
answer before financial
close, and trusts that are
fixed trusts today may be
reclassified on

Insert s 272-65(4C): “If a trustee gives the Minister a
request in the approved form for a determination under
paragraph (4)(a), the Minister must within 90 days make
the determination or give the trustee written reasons for
not doing so.”

Insert in the application provisions: “A trust that was a
fixed trust immediately before commencement is taken
to be a fixed trust for each later income year in which




50 Camberwell Road Hawthorn East VIC 3123

Clean Energy
Investor Group

structures — s
272-65 and the
explanatory
materials

Concern Reasoning Recommended legislative language
commencement without the terms of the trust instrument relating to the
any change to their terms. | entitlements or rights of beneficiaries are not materially
varied.”
Apply each amendment above to s 102UYC of the
electable regime exposure draft in the same terms.
No worked The explanatory The legislation itself, or at a minimum the explanatory
examples of memorandum does not memorandum, should include a series of worked
qualifying provide examples other examples of trust structures that are confirmed as

than pointing to “clearly
defined rights”, leaving the
common commercial
structures used in the clean
energy sector
unaddressed.

qualifying as fixed trusts under the new definition. These
worked examples should be sufficiently detailed to
address common commercial trust structures,
particularly those used in the clean energy investment
sector, and should have binding effect, whether through
inclusion in the legislation or through a law companion
ruling issued contemporaneously with the Bill.

No commitment
to exercise the
beneficial
instrument
power before
commencement

If the delegated legislation
model proceeds, trustees
have no certainty unless an
instrument is in place
before the minimum tax
commences on 1July 2028.

The Government should commit to making a legislative
instrument under paragraph 272-65(4)(a) prior to, or
contemporaneously with, the commencement of the
minimum tax on 1 July 2028. The legislative instrument
should confirm, at a minimum, the matters set out in the
worked examples.

— §272-65(4)(a)

RECOMMENDATION -
CONSULTATION

INCREASE TRANSPARENCY AND LENGTH OF

Consultations must be genuine. Tax changes of this scope will have a significant impact
on the investors Australia relies upon to fund its energy transition, and a change of this
consequence calls for equivalently robust consultation. This should include third-party
economic modelling of the investment impacts and fulsome engagement with industry and
consumer groups before a Bill is introduced.

Coming on top of the opaque and rushed changes to the thin capitalisation rules a few
years ago, and to the foreign resident capital gains tax regime earlier this year, a short
consultation on drafting of this significance unfortunately risks further dissuading
investors from Australia. The impacts of this recent history are already observable: a
growing sovereign risk premium priced into investments, resulting in a higher cost of
capital across the economy. This impedes efforts to boost productivity while aggravating
inflation since the costs are passed on to consumers.

CEIG accordingly recommends that the Government extend the consultation period,
publish independent economic modelling of the investment impacts before introducing a
Bill, and release exposure drafts of any instruments contemplated by sections 272-65(4)
and 102UYC(4) alongside the Bill, so that the scope of the power to determine a trust’s
status is visible to the Parliament and to investors.
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CEIG thanks the Commonwealth Government for the opportunity to provide feedback on
its proposed minimum tax on discretionary trusts and looks forward to continuing to
engage as this important legislation proceeds. Our Senior Policy and Law Manager can
be contacted at paul.beaton@ceig.org.au if you would like to further discuss any elements
of this submission.

Yours sincerely,

AU

Dr. Nicholas Aberle,

Director of Policy & Advocacy
Clean Energy Investor Group Ltd
www.ceig.org.au
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